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SPOTLIGHT

"It's Like You Don't Exist”: Foreigners still searching for
solutions two months after the xenophobic violence in South
Africa

As usual, media attention has quickly shifted away from the
violence that took place across many parts of South Africa against
foreigners in May, which left over 60 people dead and tens of
thousands displaced. Yet, little has been done either to address the
consequences of the violence or its root causes, leaving thousands
in a state of ongoing secondary displacement. As one displaced
person said:

The violence here might have stopped, but there are still insults to
foreigners. They just don’t respect us. The moment you call a group
of human beings a name, then they make us something inferior. It’s
like you don’t exist.

This comment was made by a Zimbabwean man who is one of 21
people living in a church hall in a suburb of Cape Town. The
majority have been living there for almost two months, brought
from the Home Affairs office in the centre of Cape Town by bus a
few days after they fled their homes during the outbreak of what is
commonly referred to as xenophobic violence. They live in one
large room, which is covered with mattresses and a few belongings,
trying to stay warm through the Cape Town winter. These are the
individuals that make up this recent tragedy, and for whom
solutions desperately need to be sought.

One man told his story. He fled to South Africa from Zimbabwe in
March 2007: “I was a student activist but it became too dangerous

for me to stay.” He did not cross at an official border crossing because “we had to hide from the
police. I traveled in the back of a truck, that’s how we have to do it. The police around there, if
they find you, even if you have asylum papers they will just tear them up.” Apparently it is the



same in most areas near the border with Zimbabwe, as those seeking asylum are immediately put
under pressure to return. He then came to Cape Town because he had heard it was easier to get
asylum papers — or rather application forms for asylum, which many of them referred to as their
asylum papers: “the asylum papers are just the application for asylum. They allow us to stay
while we’re waiting. ... It can take up to one year, two years.” He then went to stay in a nearby
township and found a job. “But then the trouble started, the South Africans organized themselves
and started grabbing our people. They were saying, “you’re taking our jobs, our women, we just
want to kill you. They were in the next street; I could hear them going door to door. So I just ran.
I have never been back.”

When asked why the violence happened when it did, one man commented:

It has been happening all the time before ever since I arrived. South Africans have always
been calling us — it means foreigner... You see, people coming in are coming
for refuge and we work hard while they’re lazy. They just start grabbing everything
you’ve worked for, they take everything.

As another man said,

It was just an excuse for crime. They knew if they looted from us the police wouldn’t
stop them. They are just fond of crime. In fact most of them just followed a few guys,
those ones who are not educated. Even South Africans were affected, even some were
killed. Like some foreigners have married South Africans so they just came and hurt
them. Also if they were not Zulu, Xhosa or Sotho then they were also called

Since taking refuge in a church hall, none of them have returned to their homes even to retrieve
their belongings:

It’s not safe to go home. If in the first place people chase you out, they don’t want you
back. These people feel very powerful. Only a few were arrested and the police don’t
even listen to us because we’re foreigners. They won’t do it to their brothers. They are
even xenophobic and sometimes they make fun of you and intimidate you.

In addition to having lost their homes and belongings, many have also lost their jobs — many
employers are worried that there might be fighting between foreign and South African workers.

So what are the long-term prospects for this displaced group? For the Zambian man, he is
planning to return home as soon as he can raise enough money to start a business back home.
They talked of how many of the Zambians, Malawians and Mozambicans had also returned
home. But those from Zimbabwe talked of how they have little choice but to stay. As one man
said,

This violence has discouraged more people from coming to South Africa, except for
Zimbabweans — there are more coming all the time because there has been more violence
in Zimbabwe. At least the violence is better here than in Zimbabwe because here it is the
people not the government making the violence.

In the meantime, as his friend said, “it’s like you don’t exist.”



ACTION AND ADVOCACY
World Refugee Survey: How Has Africa Scored in 2008?

Last month, the U.S. Committee for Refugees and Immigrants (USCRI) released its annual
World Refugee Survey. The has graded, for the fourth year straight,
about 60 governments around the world on a scale from A (being the best) to F (being the worst)
based on their treatment of refugees. Each country was graded in four areas: refoulement and
physical protection, detention and access to courts, freedom of movement and residence, and
right to earn a livelihood. While this type of grading system necessarily simplifies complex sets
of law, policy and practice, it can be taken as a useful indictor of policy and practice on the
continent.

Examining the grades received by African countries included in the Survey between 2007 and
2008, we see an overall improvement in policy--a tribute to the good work of advocates across
the continent. Amongst African countries 23 grades improved, while only 18 declined. That said
there was also disturbing deterioration in some countries and two African countries -- Kenya and
Sudan -- were singled out as among the ten "worst places for refugees."

One of the areas where the trend was most disappointing was in relation to refoulement and
physical protection, where between 2007 and 2008 12 grades declined and only eight improved.
One situation which notably deteriorated was in Cameroon, whose grades fell in almost every
area. In the areas of refoulement and physical protection, however, its ranking has been subject
to a steady decline starting from an A in 2006, going down to a B in 2007 and settling for a C in
2008. This degeneration can be attributed in part to cross border attacks by armed groups from
the Central African Republic in refugee hosting areas and in part to its lack of implementation of
its 2005 Refugee Law, which provided for a government status determination procedure and
provided assurances against forced return. In the absence of a state-run status determination
procedure UNHCR processed asylum claims, but asylum seekers were subject to long waits.

Egypt's grade fell to an F, after receiving a D in 2006 and improving its grade to a C in 2007.
According to USCRI, one reason was that the Ministry of Foreign Affairs reportedly forced 20
Sudanese who had been returned from Israel back to Sudan, despite the fact that Sudan
criminalizes travel to Israel and the deportees were therefore at risk of torture, life imprisonment,
or death. The Egyptian Ministry of Foreign Affairs, however, denies the refoulement. There have
also been numerous accounts of Egyptian border police killing and wounding Sudanese refugees
attempting to cross the border into Israel.

Despite this discouraging trend, there were a few African countries whose performance
improved in the area of refoulement and physical protection according to USCRI. Liberia went
from a B in 2007 to an A in 2008. This improved grade reflected the positive handling of an
influx of 1,800 Ivorian asylum seekers. The government accepted 1,200 as refugees and settled
them in camps and allowed the rest of the refugees to stay until their cases were reviewed. Niger
allowed Mahamid Arabs, refugees from Chad, to remain in the country even though they were
not granted refugee status and hence improved its grade to an A in 2008 from a C in 2007.



In the area of detention and access to courts, Kenya received one of the lowest scores with an F
in 2008 after having a D in both 2006 and 2007. Kenya’s grade has gone down because of the
number of refugees and asylum seekers that have been detained there. It was reported that at
least 800 refugees were detained, in spite of provisions in the Refugee Law which clearly state
that no person claiming to be a refugee can be imprisoned or punished for illegal entry or
unlawful presence in the country. Indeed, Kenya received some of the lowest scores worldwide
and was one of only two African countries (out of a total of 10) to be listed as one of the world’s
“worst places for refugees.”

Sierra Leone, on the other hand, has improved in relation to detention and access to courts grade
and maintained that positive change over the past two years, according to USCRI. In 2006,
Sierra Leone received a B, but bumped its grade up to an A in 2007, which it has kept through
2008. While the police arrested refugees and asylum seekers for crimes such as rape, destruction
of property, and other minor offenses, no one was detained because of their status as a refugee or
for illegal presence in the country.

Sudan has the dubious distinction of joining Kenya as one of the world’s “worst places for
refugees.” It has scored an F for the last two years in the category of freedom of movement and
residence, going down from the D it received in 2006. Refugees in Sudan are required to settle in
certain areas, designated according to nationality. Those who left the camps in search of jobs had
to return to renew their documents. Indeed, this curtailment of freedom of movement was
institutionalized in the Asylum Act which states that any refugee who leaves the place of
residence specified for them by the government can be imprisoned for up to one year.

Senegal improved its freedom of movement and residence grade from a C in 2007 to an A in
2008. The government allowed refugees to choose where they wanted to reside and they were
allowed to move about freely as long as they carried the proper documentation, which they could
apply for at the Interior Ministry.

Tanzania has been one of the lowest scoring countries in all areas receiving an F in almost each
area for the past three years. This year they received an F in the right to earn a livelihood
category. Under the Refugee Act, refugees are forbidden to work without permits and, if caught,
face steep fines as punishment. There have been no reports of refugees receiving work permits
due to the unclear and disorganized system set up by the Ministry of Labor and the Ministry of
Home Affairs. The Employment Service Act allowed the government to ban foreigners from
certain jobs in order to allow Tanzanians to be trained and employed, further discriminating
against refugees. Interestingly, despite these dismal grades Tanzania was not included in the top
ten “worst places for refugees,” perhaps in recognition of some positive elements of Tanzania’s
refugee policy, for example, its offer to extend citizenship to Burundian refugees who arrived in
the 1970s.



Chad scored a B in the right to earn a livelihood category after scoring two consecutive C’s in
2007 and 2006. Refugees are allowed to work at any job and can even own a business. However,
those who do not live in camps have to file for work authorization. Refugees also enjoy the right
to own movable and immovable property, but scarcity in arable land and other resources as well
as a lack of family ties have made the pursuit for property highly competitive.

As noted above, the grades necessary present a simplified, rather than nuanced assessment of
refugee policies which are often complex and may benefit some refugees while targeting others.
However, these grades can serve as an advocacy tool, challenging governments whose policies
received poor marks and holding up others who received good marks as examples for their peers.
Advocates on the continent may wish to consider both how they can use these grades as tools
and also whether they would like to contribute information and analysis to next year's Survey.
USCRI gathers much of its information through partner organizations working at the national
level, such as the ! (RADDHO) in
Senegal and the Refugee Law Project in Uganda. NGOs interested in participating should contact
USCRL
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FEATURES AND ANALYSIS:

International Justice or Western Conspiracy?
The Response to ICC Charges against Bashir in Africa

On Monday, July 14, 2008, the Prosecutor of the International Criminal Court, Luis Moreno
Ocampo, presented evidence to the Court's Pre-Trial Chamber alleging that Sudanese President
Omar El-Bashir has been responsible for ten counts of war crimes, crimes against humanity and
genocide in Darfur. The Pre-Trial Chamber is now considering whether or not to issue a warrant
for Bashir's arrest.

The move has sparked a wide ranging and intense debate around the world--including among
African heads of state, politicians, civil society organizations and journalists. As elsewhere in the
world, the debate has been tense and a wide variety of views have come to the fore.

Some have supported the Court. These advocates have argued that there can be no doubt that
serious international crimes have been committed in Darfur--and their perpetrators must be held
accountable. Others have expressed frustration with the lack of progress made by peace
negotiators and peacekeeping forces and have viewed the ICC as a beacon of hope in an
otherwise dismal international response to the crisis.

On one side, concerns have been expressed about the western nature of the Court. The Court is
alleged by some to be, at best, insensitive to political and cultural realities in Africa and the
Arabic speaking world and, at worst, a stooge of Western neo-imperialists. On the other side,
critics of the Court have reflected on the potential of the charges to provoke a violent response
from the government, expose peacekeepers and humanitarian workers to additional risk,
embolden rebel groups to obstruct peace, and derail the peace process.

This article is an attempt to survey the state of the debate in Africa, but is not intended to present
the opinion of the International Refugee Rights Initiative.
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Some of the voices which have been most supportive of the Court have been Darfurians. Despite
the fact that many Darfurians and Sudanese are hesitant to speak publicly in such a politically
charged environment, support for the Court is still audible. Ahmed, a Darfurian in exile who
served as an interpreter expressed one simple reason why--"The ICC gives hope to my people
back home."

Salih Mahmoud Osman, a member of the Sudanese parliament and a human rights lawyer has
also been supportive: "for the people in the camps it is sufficient to know that someone is
identifying those responsible for the crimes against them."

"The parliament is dominated by Bashir's men; the judiciary is incompetent and not able to
provide justice; the international community has for long turned a blind eye to Darfur. What
other avenue do the people of Darfur have?" asks Mr. Osman.

One of the key concerns expressed about the Court's move to charge Bashir is that it would
create internal instability and lead to further dangers for humanitarian actors and peacekeepers in
the region. Indeed the Darfur Consortium, a coalition of more than 50 Africa-based and Africa-
focused organizations working on Darfur, responded with concern for the well being of the
people:

The Prosecutor's application should not be allowed to become a pretext for curtailment of
human rights and fundamental freedoms in Sudan, obstruction of humanitarian deliveries
and operations or to undermine on-going political processes for peace, political reform
and transformation in Sudan.

Sudan seems, if anything, quieter than in the run up to the announcement.

This is not to say that future developments -- most notably a potential confirmation of the
charges by the Pre-Trial Chamber -- might not spark violence or instability. But for now Bashir
and his National Congress Party (NCP) seem to be contented with the domestic and international
support they have received. Sudanese expert Suleiman Baldo has called this "more support than
its narrow political base might justify."

Salva Kiir, the Sudanese Vice-President and leader of the Sudan Peoples' Liberation Movement
(SPLM), has been appointed to head a “High Level Committee to Manage the Crisis with the
ICC.” Yassir Arman, a spokesman of the SPLM, has emphasized the need to keep the peace: "It
is a serious situation and it could threaten the peace and stability if it is not well-managed...the
main issue is to put a quick and fair end to the Darfur crisis."

Elsewhere in the South, the response has been quite muted, according to the Ugandan
> which quoted Sudanese Parliamentarian Lucy Aba as saying "we can't talk about it.
That's a big issue."

Sadiq Al Mahdi, leader of the Umma Party, has warned that the NCP might consider the charges
as "a virtual declaration of war with all the consequences" or lead to escalation from the rebels.



He noted that although his party acknowledges "that war crimes and crimes against humanity
were committed in Darfur" and recognizes the jurisdiction of the Court, "the indictment of the
Head of State leads to a basic conflict between accountability and stability."

Here national pride is certainly a factor. One blogger commented that as "a Sudanese nationalist
... even if I disagree with the policies of the ... regime. I would not like to see the President ‘taken
away’ by the ICC’s Moreno Ocampo."

Others, however, have argued that this expression of solidarity masks a serious weakening of the
regime--and Bashir personally--as they have pushed others to come on board.
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Following the prosecutor's announcement, the African Union (AU) responded immediately with
strong criticism. Tanzania's Foreign Minister Bernard Membe, speaking on behalf of the AU,
said that they were "asking the ICC to re-examine its decision... If you arrest Bashir, you will
create a leadership vacuum in Sudan. The outcome could be equal to that of Iraq."

The equation of the situation with the ongoing conflict in Iraq shadows one of the recurrent
criticisms of the move; that it is too Western in focus and that it is at best insensitive to African
realities and at worst a neo-Imperialist plot.

This view has been explicitly forwarded by the government of Sudan. In a statement reproduced
on a blog run by the Social Science Research Council, "Making Sense of Darfur," the
government referred to the charges as the "apex of an unprecedented five-and-half year
campaign of false propaganda and grotesque misinformation by Darfuri rebel groups and
international activist groups about the conflict in Darfur."

The government statement also criticizes the ICC's exclusive focus to date in Africa which it
claims, has "consigned Africa only as a laboratory for politically motivated prosecutions."
Although this is clearly a convenient mechanism for the government of Sudan to dismiss
criticism, it also has resonance for African advocates and political leaders, who cannot help but
notice that all four of the Court's first cases are focused on Africa and have seen some of the
missteps of the Court so far. Indeed a Congolese activist, Georges Kapiamba, of the

+1 (ASADHO), remarked in relation to the case in the
Democratic Republic of Congo (DRC) that some Congolese felt like "guinea pigs" of the Court.

Others see the targeting of Africa as political. For example, the Senegalese human rights
organization 1 (RADDHO), despite
calling the charges "totally justified," noted that "African states are the weakest of the so-called
international community and are the easiest prey for the ICC" (emphasis added). One Ethiopian
activist, Beshir Gedda, was even more explicit, calling the Prosecutor's strategy "regime change
by criminal indictment."

Related to this is the notion that the Court's assertion of legal impartiality masks its political
nature. In the words of one prominent Nigerian human rights activist, Chidi Odinkalu, "the
reality is that the prosecutorial calls made by the Prosecutor are political and are perceived as
such in the affected communities and beyond." He notes that being either too closely tied to
politics or too independent of them, a tendency he calls "international justice fundamentalism,"



will undermine the Court. In other words, the Prosecutor walks a political tightrope and he must
be aware of this reality. Failure to do so will erode support from people, especially in Africa.

The critique of the Prosecutor's political role was implicit in the AU Peace and Security
Council's statement which stressed "the need for international justice to be conducted in a
transparent and fair manner, in order to avoid any perception of double standard" and expressed
"concern at the threat that such development may pose to efforts aimed at promoting the rule of
law and stability, as well as building strong national institutions in Africa."

The AU is now asking that the proceeding be suspended to "give peace a chance."

)

A number of Africans have critiqued the African Union's response as not focused enough on the
need for justice. "As an African, I feel embarrassed and shocked by the action of the African
Union," said Kenyan 2004 Nobel Peace Prize winner Wangari Maathai.

Another commentator, L. Muthoni Wanyeki, head of the Kenya Human Rights Commission,
reflected on why the Court has focused on Africa. "The answer is quite simple--until African
leaders stop violating our human rights, Africans will seek recourse wherever they can."

Charles Onyango-Obbo, a journalist writing in the , , reflected that was considered
palatable to Africans could change. He referred to Rwanda's adoption, at around the same time,
of a legal amendment which would allow a sitting head of state to be prosecuted. "[P]erhaps the
Rwanda example demonstrates that things that are considered 'impossible,' or are deemed to be
'un-African' can actually be achieved more easily than most people realize."

Others have pointed to an African mechanism as the solution. Ugandan President Yoweri
Museveni has noted that the "position of the AU should be to investigate ourselves. We don't
condemn the indictments but the AU should conduct investigations itself so that we decide on
our own". This sentiment was reflected in the AU Peace and Security Council's decision
appointing a high level panel to consider "how best the issues of accountability and combating
impunity, on the one hand, and reconciliation and healing on the other, could be effectively and
comprehensively addressed ... with the active involvement of the AU". RADDHO echoed this
call at the civil society level asking for the creation of an independent, continental criminal court
to judge such crimes.

.- )

Another key concern has been that labeling Bashir a war criminal may undermine the prospects
for peace. The government of Sudan has argued that this will only embolden the rebel groups,
which it claims are the key obstacles to peace. This concern was also reflected by South African
President Thabo Mbeki who said that the peace process in Darfur and the rebuilding of post-civil
war Sudan. "Both of them require the very active participation of President Bashir," he said.

Supporters of the Court point out that the peace process has been hopelessly stalled and that this
move has reinvigorated debate and may force progress. In practical terms, Salih Mahmoud
Osman has pointed out that Bashir personally has never attended any of the talks and argued that
the move should not be an obstacle to talks.



The future of the case has already been the subject of significant debate at the United Nations
(UN) Security Council. Last week a reference to the possibility of invoking a suspension of the
case using Article 16 of the Rome Statute was included in the Resolution mandating the
extension of the region's peacekeepers. The debate is extremely polarized and negotiations and
concessions would be needed in order to garner sufficient support for the move. As Sudanese
expert Suleiman Baldo has noted, "Khartoum wouldn't easily change its behavior," but the need
for support for such a measure may force concessions.

Barring an Article 16 Resolution, the Pre-Trial Chamber will make a decision on the application
for an arrest warrant in the next few months. If an arrest warrant is issued it will hinder Bashir's
possibility for travel and engagement with the international community, but with the Court
lacking a force to make arrests he may never face trial.

For some that doesn't matter. Salih Mahmoud Osman noted that the Court "may fail (to arrest
and bring President Bashir to trial), but the fact that the international community recognizes the
suffering of the people of Darfur and is willing to go after those responsible for it means a lot to
them."

For others this avoids the main point, which is protecting civilians. In the words of Chidi
Odinakalu,

It is easy to think that high-sounding peace agreements inked on exotic beach resorts can
sort out these situations or that flying off the leaders in manacles to antiseptic locations
like Den Haag in proceedings arguably seen by many of their people as show trials or
five-star non-events will do the trick. These polarities avoid the difficult job of
protection, prioritization and re-construction (of psyches, communities, institutions,
structures, and infrastructure) that that must follow mass atrocities.

For more information see:

e the Social Science Research Council's "Making Sense of Darfur" at
http://www.ssrc.org/blogs/darfur/category/darfur/

e the Darfur Consortium's Survey of African media coverage at
http://www.darfurconsortium.org/darfur_in_the news/african media/index.html

LAW AND POLICY DEVELOPMENTS:
ICC Decides to Release Lubanga; Prosecution Appeals

On July 2, 2008, the International Criminal Court’s (ICC) Trial Chamber ruled that Thomas
Lubanga Dyilo, a Congolese warlord and the first person ever to be arrested on ICC charges,
should be released from detention. The ruling from the Hague is the most recent in a string of
historic events that began years ago in the eastern part of the Democratic Republic of Congo

(DRO).
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In June 2003, Ituri province found itself in a situation described by the International Crisis Group
as “pre-genocidal.” Conflict between the governments of Rwanda, Uganda and the DRC fuelled
fighting among no fewer than six rebel groups, most of which pitted the Hema ethnic group
against the rival Lendu group. The Hema were represented in two militias: the **

(UPC), led by Lubanga, and the 1 2 t 2 2
# , which split off from the UPC with assistance from Kinshasa. The Lendu formed the
2 , who were allied with the 2 3 $

This and other ongoing conflicts in the DRC led to the ICC’s first investigation, opened in May
2004 further to a March 2004 referral from the Congolese government. Lubanga was the first
person to be indicted in the DRC investigation; he was charged in February 2006 with the war
crime of conscripting and enlisting children under the age of 15 and using them to participate
actively in hostilities during and before the conflict.

Lubanga was arrested in May 2006. He made several pre-trial appearances in the Hague and his
trial, which was to be the first for the ICC, was set to begin on June 23, 2008. On June 13,
however, the trial was stayed due to a failure to resolve a conflict over the fate of over 200
potentially exculpatory documents received by the prosecution from the United Nations (UN)
and organizations in DRC, which provided the evidence on the condition of confidentiality. The
Trial Chamber ruled that the prosecution’s failure to disclose the evidence to the defense
undermined fair trial considerations. The prosecution appealed the stay of the proceedings and
that appeal is currently pending.
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The stay prompted Lubanga’s lawyers to argue that he should be released, a possibility that
sparked outrage in DRC and internationally. Carine Bapita Buyangandu, a lawyer representing
victims, said Lubanga’s release could “set fire” to Ituri. Meanwhile, with agreement from the UN
agencies that had provided it, the prosecution offered to disclose the evidence at issue to the Trial
Chamber judges and argued that such disclosure should allow the trial to continue. The judges,
however, declined to view the evidence, believing the conditions under which they would be
allowed to do so were too restrictive. Then, despite the pending prosecution appeal of the
decision to stay the trial, came the Trial Chamber’s order that Lubanga be released. The judges
maintained that, in the absence of the prospect of a fair trial, Lubanga’s detention could no
longer be justified.

Lubanga was not, however, immediately released. The prosecution was allowed five days within
which to appeal and such appeal could request that Lubanga’s release be suspended pending the
appellate decision. The prosecution immediately appealed the decision to release Lubanga and
their appeal indeed included a request that Lubanga’s release from detention be suspended. On
July 7, 2008, the Appeals Chamber granted the prosecution’s request for suspensive effect.
Lubanga cannot, therefore, be set free until the Appeals Chamber rules on the prosecution’s
appeal against the decision to release him.

)

The decision to release Lubanga prompted criticism on a number of fronts. The decision itself
has been criticized, particularly by victims’ counsel and victims’ groups, who feel that justice is



not being done. REDRESS reported that several of the survivors said that they in fact felt “re-
victimized” by the consequences that the ICC’s decision might have on their security, hopes for
peace and need for justice. REDRESS further reports that some survivors say they feel
“abandoned” by the international community. In their decision, however, the Trial Chamber
stressed that it had “given full weight to the fears of, and the possible consequences to, the
victims as a result of a decision to release the accused.” Ultimately, however, fair trial standards
outweighed considerations relating to victims. The decision has also been criticized by
organizations in DRC that provided the prosecution with evidence, many of which now fear
reprisals for their cooperation with the ICC. Anecdotal evidence suggests that certain individuals
who cooperated with the prosecution are now fleeing DRC.

The prosecution has been heavily criticized for mishandling the matter of the confidential
evidence. An article in London’s 5 even called on the Chief Prosecutor at the
ICC, Luis Moreno-Ocampo, to resign. The prosecution’s inability to secure a trial, let a alone a
conviction, for Lubanga calls into question their ability to successfully try other powerful
perpetrators such as the recently arrested Jean-Pierre Bemba, who was apprehended in May in
connection with the Central African Republic investigation, or president Omar al-Bashir of
Sudan, who may be indicted further to the prosecution’s July 14 application for a warrant on
charges of war crimes, crimes against humanity and genocide allegedly committed in Darfur.

The UN has also been criticized for failing to find a solution to the problem of the confidential
evidence that would allow the trial to move forward. Bukeni Waruzi of WITNESS said, “it is
unconscionable that the ICC and the UN have failed to come to an agreement that would allow
this case to move forward to acquire justice for the thousands of children who have been and
continue to be trapped and enslaved as child soldiers.” Although the UN’s insistence that the
documents remain confidential was likely motivated by legitimate security concerns, the
conditions under which the judges would be allowed to view the evidence — in a UN facility,
supervised by a UN official and without the ability to take notes — were so rigid that it left little
hope of any possibility of the evidence ever being disclosed to the defense, which lies at the heart
of the Trial Chamber’s view regarding the practical impossibility of Lubanga ever receiving a
fair trial. Indeed, the UN stipulated that the judges would not be allowed to share anything they
learned from viewing the evidence with the defense.

)

In the midst of much criticism, however, certain actors cautiously praised the Trial Chamber’s
respect for the important fair trial principle that the defense must have access to potentially
exculpatory material, because the defense is not as well resourced as the prosecution and so that
the defense may respond appropriately to potentially exonerating evidence. William R. Pace,
convener of the Coalition for the ICC, noted, “while some of our DRC members who were so
instrumental in bringing this case forward will be disappointed by today’s decision, it does, at the
very minimum, reinforce the ICC’s commitment to uphold high standards of fair trial for anyone,
even those accused of war crimes.” He added, “the fairness and independence of the judges is
fundamental if the ICC is to secure the support of the international community. The sharing and
disclosure of evidence is one of the most difficult aspects of international justice, and one that
the ICC is just beginning to address.”

With the prosecution’s appeal of the decision to release Lubanga pending, his fate hangs in the
balance. In the eyes of some, so does the credibility of the ICC.
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